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Executive summary

Many providersclaim that the M edicare program isover-regul ated and burdensome. Medicare started
in 1966 without any regulations because there was not enough time between the passage of theact in
1965 and itsimplementation to write and approvethem. Instead, the program used only conditions of
participationfor providers. Now, by onewidely used estimate, over 125,000 pages of regulations—
morethan the I nternal Revenue Serviceregulationsfor the entiretax system—control the program.?
Providerscan point out that thefirst sectioninthe Socia Security Act governing Medicareisa
prohibition against federa interferencein the practice of medicine or themanner inwhichitisprovided,
yet the program now directs how notes should be documented in apatient’smedical record.

However, in addition to paying providers, the program al so must protect beneficiariesand ensurethat
over $200 billionisspent appropriately each year. Giventhistension, isMedicare over-regulated? Is
the program too complex? Must complexity lead to burden on providersand beneficiaries? Doesthe
current Situation imposean unfair or unreasonable burden on providersand possibly beneficiaries? To
what extent can the program be simplified and the burden reduced?

Inthe Balanced Budget Refinement Act of 1999, the Congressrequired that MedPA C study these
guestions. Inthisreport, wedo not attempt to catalog al theregulationsinthe Medicare program or
the burdensand coststhey impose on providers. Rather, we striveto understand some of the sources
of complexity inthe program and determine whether Medicare can besmplified. By gettingtothe
sourceof complexity, we might beableto trim not only regulationsthat might be particularly nettlesome
today, but a so diminate entire branches of complication and al the regul ations associated with them.
Thislarger-scale pruning of regulations can bethought of asalong-term strategy that can be pursued
along withthetargeted effortsaready under way inthe Centersfor Medicare & Medicaid Services
(CMYS) and the Congress.

In Chapter 1, we describe the complexity of the Medicare program and investigate the sources of that
complexity such asthe program’ssize, scopeand origina design.

In Chapter 2, we analyze what can and cannot be simplified in the program and make seven
recommendationswhich are outlined bel ow.

Recommendation 1. CM Sshould moveto astandard nationwide system of claims
processing and eliminatelocal descriptionsof policy and regulation. The Congress
should allow CM Sto contract asnecessary toimplement a standard system efficiently.

Theorigina legidation for Medicareenvisioned avery different world than now exists. 1t wasdesigned
for aprogramwith local administratorspaying locally determined ratesfor health care services. Today,
the program uses nationa ly determined prospective payment systemsbut still retainsmultiple
contractorsand local policiesfor administration and claims payment; thisadds unnecessary complexity
and confusion to the program.

' Estimates of the number of pages of regulations for Medicare vary widely. The widely quoted 125,000 pages number included Medicaid as well
as Medicare regulations when it was computed. CMS reportedly has suggested 30,000 pages is a more accurate estimate (Statement of Douglas
L.Wood, M.D. Mayo Clinic to MedPAC, September 2001). As we show in Appendix A there are many levels of regulation and instruction and to
some extent any number is suspect. In this report, we use the term “regulation” to encompass the broad range of requirements that govern the
Medicare program and that providers, suppliers, and beneficiaries must follow. There is general agreement that the sheer mass of regulation is
considerable by any measure.
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Carrying out thisrecommendati on woul d €iminate much of the complexity, inconsistency, and
uncertainty inthe current program and make possi ble one accepted statement of Medicare policy,
cong stent descriptions and understanding of regulations, and standard instructiona materias. The
change a so would lessen theregulatory burden on providersand beneficiaries, help them get more
consistent and correct answers, and set the stage for implementing Recommendation 2.

Recommendation 2: TheM edicareprogram should providetimely, bindingwritten
guidancetoplansand providers. Plansand provider sthat rely on such guidance should
not be subject tocivil or criminal penaltiesor berequired torefund related paymentsif
that guidanceislater foundtobeinerror.

Providerscannot now rely on answersfrom Medicareto protect them against future prosecution. If
someof thelayersof the present system were cut out, the probability of correct, timely information
being communicated would beincreased. It might then be possibleto assure providerswho makea
good faith effort to follow guidancethat they will not be held liablefor additional penaltiesor berequired
torefund related paymentsif that guidancewereincorrect.

Recommendation 3: CM Sshould explorewaystoreduceroutineadministrative
requirementsfor plansand provider sthat demonstrate sustained good per formance.

Fear of unfounded prosecution and theformidable array of enforcement toolsavailableto the Medicare
program have created fear among providers. Well-intentioned providers are cowed from appropriate
behavior or even from participating in the program because rulesarewritten for thefew “ bad apples’
rather than for the vast mgjority of honest providers. Rewarding good behavior hasthe advantage of
encouraging complianceand s mplifying administration of the program; for example, datacan be
collected lessfrequently from plansand providersthat demonstrate sustained good performance.
Private-sector model s should beinvestigated as CM S eval uates pursuing such astrategy inthe
Medicare program.

Recommendation 4. The Secretary of Health and Human Servicesshould work with the
Department of Justicetoimproveconsistency and eliminateredundancy in enfor cement
rolesand activities.

Another problemin enforcement isthat many entitiesthat may be poorly coordinated areinvolvedin
setting, interpreting, and enforcing rules. Becausethe enforcement agencieshave grownwiththeir
increased activity infraud and abuse, their rolesmay no longer be optimal for the current environment.
Rationalizing resourcesto emphasi ze provider education and improve communicationto avoid
government waste can be accomplished administratively, but statutory changeswould berequiredto
transfer or consolidate which executive branch agency could levy pendlties, exclude providers, and
prosecutecivil or crimind penalties.

Executive summary MEdpAC



Recommendation 5: TheCongressshould providereasonabletimelinesand resour ces
for CM Stodevelop and test regulationsthor oughly beforeimplementation.

Constant changewill complicate any system because new regul ations must be devel oped and will
interact with previousregulationsin possibly unanticipated ways. Congresscould belessprescriptivein
itslegidation and leave CM S moreleeway to implement policiesaccording to aschedulethat alowsthe
agency timeto test regul ations before putting themin effect. Poorly conceived regulationscreatea
demand for Congressto changepolicies, whichinturn resultsin more prescriptivelawsand further
changesinregulation. When appropriate, CM S should test regul ations before putting theminto effect
for anentireindustry. Time should beallowed for proper development and consultation with industry so
that thelikely impact of regulations can be understood as soon aspossible.

Recommendation 6: CM Sshould eliminateregulationsand other issuancesthat become
obsoleteasaresult of program changes.

The continuing moveto prospective payment creates compl exity and achallengefor the programto
make accurate payments. However, the data collection burden might be lessened because some of the
dataisnolonger needed, and some of theinstrumentsare too complex. Outdated data collection
requirementsillustratethelarger point that asthe program changes, regulations, manuals, instructions,
and other issuances become obsolete. CM S should devel op asunset mechanism to eliminate obsol ete
regulations.

For example, asnew prospective payment systemsareimplemented, regul ations and other issuances
that supported the previous payment mechanism and are now obsol ete should beremoved. Congress
may haveto takelegidativeaction to eliminate obsoleterequirementsif they are specificaly caledforin
law.

Recommendation 7: The Congressshould appropriatethenecessary resourcesfor CMS
toacquirenew technology that would ssimplify administrative processesand improve
infor mation exchangewith program participants.

Someof today’ s burden could be eliminated by using new technol ogy to modernize program
administration. Examplesincludeincreasing useof the I nternet for communication, taking advantage of
the Health Insurance Portability and Accountability Act of 1996 billing standardization, and using
electronic medical records.

Medicarewill remain acomplex program because much of the complexity isirreducible. However,
complexity semming from difficultiesininformation sharing and from complex payment rulesmay be
madelessof aburden on providersand plansthrough more moderninformation systems. Developing
better systemsisalong-term opportunity that CM S should be given theresourcesto pursue. &
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Certainaspectsof Medicarewould makeit surprisingif the programwerenot complex. Themost basic
aretheprogram’ ssizeand scope, thefiduciary responsibility of running apublic program, theneedto
protect beneficiaries, and theneed to ensurehigh-quality care. Weal so examinetwo other sourcesof
complexity: theprogram’ sorigin, and thedifficulty of copingwithrapid changes. Finally, toprovide
somecontext, webriefly examinetheburden of regulationfromtheMedicare program, compared with
that associated with other payers.

Complexity resulting from the size and scope of the Medicare program

Thelargesizeand broad scope of the M edicare program makeit complicated to administer and amplify
theeffectsof itsrulesand regulationson plans, providersand beneficiaries. Purchasinghealthcarefora
largenumber of beneficiarieswithdifferent health careneeds, indifferent geographic areas, andfroma
broad array of providerswill inevitably becomplicated. Atthesametime, becausetheprogramisso
important to many providersand beneficiaries, any burden caused by complicated processeswill be
noticed.

Size of the program

Oneof themost salient featuresof theMedicareprogramisitssheer size. Measuredintermsof the
money it spends, thenumber of beneficiariesit serves, or thenumber and typeof peopleandfacilities
that providehealth care servicesto program beneficiaries, M edi carei sthebiggest health care program
inthecountry.

Spending

M edi care spent about $238 billionin2001 (CBO 2001), accounting for about 13 percent of thefederal
budget and about 19 percent of total national spendingfor personal health services. Theprogram
spendsan averageof about $5,950 per beneficiary annually, but thedistribution of spendingisskewed.
For example, 15 percent of beneficiariesaccounted for morethan 75 percent of Medicarespendingin
1997. Tomanagetheprogram, CM Sspendslessthan 2 percent of benefit outlays, compared with
administrativespending of 12 percent and moreby privateinsurers(HCFA 2000).

Beneficiaries

Medicareservesnearly 40 million beneficiariesacrossthenation, morethan twicethenumber covered
by thelargest privatehed thinsurance company.t Of the40million, 35millionareaged and theothers
aredisabled or haveend-stagerenal disease(ESRD). Theaverageageof beneficiarieshasincreased
sincethebeginning of the program; about 11 percent of aged beneficiariesarenow over 85.

Medicarebeneficiariesliveand seek hedth careinall 50 states, the District of Columbia, Puerto Rico,
theU.S. Virginldands, and other U.S. territories. Inaddition, comparedtothegeneral populationa
higher percentageof aged beneficiariesliveinthemost rural areas.

' Aetna had 17.5 million health care members as of September 30, 2001.

MEdpAC Reducing Medicare Complexity and Regulatory Burden * December 2001



m Entities recognized for payment in Medicare

Hospital inpatient settings
¢ short-term acute care hospitals
* psychiatric hospitals
e cancer hospitals
e children’s hospitals
* rural referral hospitals
* Medicare dependent hospitals
¢ sole community hospitals
e critical access hospitals

Ambulatory settings
* hospital outpatient departments
* rural health clinics
« federally qualified health clinics
* community mental health centers
¢ ambulatory surgical centers
e physician offices
* community health centers
¢ Indian health service facilities

Post-acute settings
e skilled nursing facilities
* home health agencies
* long-term care hospitals
* rehabilitation hospitals

Other fee-for-service settings
¢ durable medical equipment suppliers
¢ ambulance service suppliers
« diagnostic testing facilities
¢ end-stage renal disease facilities
¢ clinical laboratories
* mammography screening centers

Non-fee-for-service settings
* Medicare+ Choice organizations
¢ cost health maintenance organizations
¢ Program of All-inclusive Care for the Elderly (PACE)
* hospices

Source: Centers for Medicare & Medicaid Services website (www.hcfa.gov), October 2001.

Inadditiontothecomplexity created by thenumber and geographicdiversity of beneficiaries, other
characteristicsof thepopul ation magnify thechallenge of administeringtheprogram. Medicare
beneficiariesaremorelikely than othersto havegreater health careneeds, beinfrail condition, have
cognitiveimpalrments, and resideinnursinghomes. Many, particularly women, livea oneand may be
either socially or geographically isolated. Inaddition, aged and disabled beneficiariestendto have
lower incomes; about 17 percent of beneficiariesaredually eligiblefor Medicareand Medicaid (HCFA
2000). Assuringthat beneficiariesunderstand therulesandlimitsof theprogram, their supplemental
insuranceoptions, andtheir health careneedsischallenging.

Providers, suppliers, and plans

Toprovidehealth carefor beneficiaries, M edi care contractswith about 650,000 physicians, 6,000
hospitals, and thousandsmore providersand suppliersof other typesnationwide (GAO 20014,
Berenson 2000). Inaddition, it contractswith some 180 health plansto provide carethrough
Medicare+Choice(M+C).? The Congresshasdefined abroad array of entitiesrecognized for payment
intheM edicareprogram (someof which aredefined asdistinct only inthe M edicare program), many of
whichareshowninTablel1-1.

2 Number of health plan contracts as of September 1,2001.
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Thenumber and myriad typesof providersand suppliers, their geographic dispersion, and thedynamic
natureof technology and the practi ce of medi cinemake administering the M edi care program complex
andvulnerabletofraud and abuse. Medicaremust enroll each provider and processthe900 million
claimssubmitted by providerseachyear (GAO 2001b). Eachtypeof providerispaidthrougha
complex payment system that i ssubject to various adj ustmentsand updated annual ly through aprocess
that attemptsto takeinto account thedynamic natureof thehealth carefield.

Managing theM+C program, inwhich Medicare contractswith health care plansto provideall covered
health care servicesto beneficiaries, presentsasomewnhat different set of administrativechallenges.

M edicaremust set comprehens ve payment ratesby county and modify themto account for the
demographicand health statusof theindividualsthat enroll inplans. Inaddition, under M+C, the
Centersfor Medicare& Medicaid Services(CM S) must collect information (including dataon
premiumsand quality) from planseach year and monitor how theplansmarket themselvesto
beneficiaries.

Regulators and administrators

A vast array of regulatorsand administratorsinteractswith health plans, providers, suppliers, and
beneficiariestodevel op and carry out Medicareregul ations. Their rolesrangefrom educator to
enforcer. Tocomplicatematters, someactorsaregovernment agenciesand othersarecontractorsto
thegovernment; somehavenationwideand somehaveregiona responsbilities, somearewithinthe
Department of Health and Human Servicesand somearenot. Table 1-2 displaystheseregulatory and
administrativeentitiesandtheir regulatory functions. Excluded fromthechartisthe Congress, whose
statutory languageisthecauseof much of Medicare’ scomplexity. Entitiesinthechart must interpret the
Congress slegidativeintent and then devel op, implement, refine, administer or enforcetheresulting
regulations. Thecomplexity of thissystem contributesto burdenby makingit difficultfor providersand
beneficiariestoknow whomtocall or whereto get information, guidance, or answers.

Scope of the program

Thebroad scope of the M edi care program contributesto itscompl exity and would bedifficult to
diminish. TheMedicareprogrammust regulate:

* whoisdigibletoenrall,

*  whichservicesarecovered,

*  whocanprovideservices,

* theconditionsunder which providers, suppliers, and health plans can participate, and

*  how payment should bemade.

TheresultisMedicare statute that takes up morethan 600 pagesof theU.S code, and regul ationsthat
comprisetwovolumesof the Codeof Federal Regulations. Inaddition, myriad other issuancesof CMS
anditscontractors(discussedin Appendix A), accompanied by thecommentary provided by

newsdl ettersand professional organizations, createaflood of paper for providersto sort through. For
example, ahome careagency wevisited reported that there have been 8,000 pagesof regulationsand
other issuancessince July 1999 (Abt Associates2001).
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Regulatory and administrative entities

Function
Refer Evaluate

Entity Promulgate Implement Interpret or enforce Educate  or investigate
CMS (central office) v v v v v v
CMS (10 regional offices) v v v v v
CMS software venders
Claims processing contractors v v v v v

carriers, fiscal intermediaries,

regional home health

intermediaries, durable medical

equipment regional carriers
Carrier advisory/fiscal v

intfermediary advisory committees
Program safeguard contractors v v v v

11 task order contracts issued to

various entities for pre-/post-

payment reviews and data analysis/

data mining
Peer review organizations v v v
State health insurance programs v v v v
Department of Justice, regional v v v v

U.S. attorney’s offices
Department of Health and Human v v v

Services, Office of the Inspector

General
Federal Bureau of Investigation v v v
Courts and boards v v

4 4

Social Security Administration

Note:  CMS (Centers for Medicare & Medicaid Services), Courts and boards (includes administrative law judges; Provider Reimbursement Review Board;
Medicare Geographic Classification Review Board; Department of Health and Human Services, Departmental Appeals Board, Appellate Division; Courts:
state, U.S. District, U.S. Appeals, U.S. Supreme).

Source: MedPAC.
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Genesis of current provider-based criteria

ce Medicare sinception, somefacilities (primarily hospitals) have owned and operated
ther facilitiessuch as homehealth agenciesand rural health clinics. Beforeimplementation

f prospective payment systems, such affiliationsdid not increase paymentsbecauise

therewasno statutory requirement to establish explicit criteriafor determining provider-based
status. With the advent of prospective payment systemsand increased payment for provider-
based facilities, the Centersfor Medicare & Medicaid Services(CMS), thentheHealth Care

paymentswere cost based. Medicarelaw did not useor definetheterm * provider-based” and

Financing Administration (HCFA), had to establish criteria. Thedelicate balance between CMS

adminigtrative authority and the Congressiond intervention that followed, asillustrated bel ow,
highlightsthecomplexity of rulemakinginadynamicand politica environment.

August 7, 1996: HCFA issued Program M emorandum A-96-7, which compiled general
ingtructionsfor the designation of provider-based statusfor al facilitiesor organizationsfrom
previoudy published documents.

October 1999: HCFA “manudized’ theinstructionsin program manuals.

April 7,2000: HCFA published afinal rule governing provider-based status, dated for
implementation October 10, 2000. Providersvoiced opposition to and concern about many
aspectsof thefind rule.

October 3,2000: Inresponseto provider concerns, HCFA published anoticedelaying the
effective dates of the provider-based ruleto January 10, 2001 and allowed oneyear from
that dateto phaseintheimplementation.

December 21, 2000: Congressrespondedtofacilities concernswith narrowly crafted
statutory provisionsin the BenefitsImprovement and Protection Act of 2000 (BIPA).
August 24, 2001: CM S published asignificantly atered proposed rulethat implemented
BIPA provisionsto grandfather certain facilities, delayed theimplementation date, and
modified other criteriaof the proposedrule.

November 2001: CM Sisexpectedto publishafina ruleimplementing therevised criteria
for provider-based fecilities. l

Developing policiestoanswer eigibility, coverage, and payment questionsand devising regul ationsto
implement the poli cieshas produced much debate and adenseweb of regul ation. Policiesare

interrel ated and must adapt to adynamic marketpl ace and rapid changesin heal th caretechnology and
delivery. Inaddition, asshortcomingsof M edi careregul ationshave become apparent, policymakers
havetended to adopt moredetailed and prescriptiveregulations. For example, when policymakers
suspected that someproviderswereopening “ hospital-based” clinicsfar from hospitalsto maximize
reilmbursement (because* hospital-based” clinicsreceiveincreased Medicarepayments), they
responded by delineating acomplicated set of definitionsof “ provider-based.” Becauseso many
variationsinthe marketpl ace need to beaddressed by regulators, CM Shas published morethan 100
pagesin 3 separate Federa Register noticesto explain 3 pagesof proposed rulesgoverning provider-
basedfacilities.

MEdpAC Reducing Medicare Complexity and Regulatory Burden * December 2001
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Who is eligible for coverage?

Eligibility criteriafor Medicarearebased upon age, disability, and work history. Muchof thisis
specifiedinstatute, but regul ationsmust define“work history” and*“ disability” . Regulationsalsogovern
other enrollment i ssues, such ashow to assess penaltiesfor delayed enrolIment in Part B and how to
conduct enrollmentinM+C plans. Themechanicsof enrollmentinMedicare, aswell asdeterminations
about disability status, arecarried out by the Social Security Administration.

What services and supplies are covered?

Althoughthe Congressspecifiesthat all medically necessary carefurnished by contracting providers
should becovered withinthegeneral scopeof thebenefit packageoutlinedin statute, program
administratorsmust make countlesscoveragedecisionsevery day. For example, someprocedures
(suchasorgantransplants) areonly covered for beneficiarieswho meet certain health statuscriteria,
lung volumereductionsurgery isonly coveredfor beneficiariesparticipatinginclinical trials. CMS
coverageregul ations, determinationsmade by theM edicare Coverage Advisory Committee, local
medical review policies, and appeal srulingsguideadministratorsin making thesedecisions.

Effortsto define covered servicesare complicated by the dynamic nature of health careservicesand
technol ogy, thedecentralized system of claimsprocessing, limited resourcesto eval uatenew
technologies, and thepolitica environment surrounding thesedecisions.

Who is qualified to provide care and supplies to Medicare beneficiaries?

Medicare, likeany other health careinsurer, must determinewhom it will contract to providecareand
suppliestoitsbeneficiaries. Defining participation qualifications(known asconditionsof participation),
collectingreliableandtimely information on providers, and enforcing compliancearecritica to promote
high-quality care. For example, Medicaremust ensurethat itsprovidersarelicensed.

Theprovider enrollment processhel pstoensurethat only qudifiedindividual sand entitiesreceive
reimbursement for servicesfurnishedto beneficiaries. Inaddition, aprovider’ sgeographiclocationand
facility typemay havedirect bearing onitspayment amount.

Physicianshave complained that theenrollment processtakestoolong and that it must berepeated each
timedoctorschangeemployersor makeother practicechanges. Enrollmentisadecentralized process
inwhich providersmust compl ete separate copiesof HCFA Form855toenroll ineachfederal
programthey intendtobill (for example, thecivilian healthand medical program of theuniformed
services, thePublic Health Service, thelndian Heal th Service, and Medicaid), including separate
applicationsfor billing MedicarePartsA and B. Theformitself (HCFA 855) isconsidered overly
complex. Incontrast to durablemedical equipment suppliers, whoseenrollment isadministered under
onecontractor nationwide, eachlocal contractor administersitsown physician enrollment processes.?

3 CMS recently announced steps to simplify the enrollment form and intends to process 90 percent of enrollments within 60 days.

8 Medicare program complexity MEdpAC



How should payment be made?

Policymakersmust determinewhich methodsthe M edicareprogramwill useto pay providers,
suppliers, and health plans. At theinception of the program, M edi care paid providersbased upon costs
andtheir usual, customary, and reasonable (UCR) charges. However, thispayment method provided
noincentivefor efficiency, and costsand paymentsroseasaresult. The Congressreacted by changing
thebasisfor payment and the program moved toward prospective payment systems (PPSs), which pay
aset pricefor abundleof services, and areintended to reward efficient providers. The PPSfor
inpatient care, for example—introduced in 1984—payshospital saset amount accordingtothe
principal diagnosesfor ahospital stay, regardlessof theactual costsfor individual cases. Now, nearly
all sectorsareunder someform of PPSor afeeschedul e, including skilled nursingfacilities, hospital
outpatient departments, ambul atory surgical centers, homehealth agencies, and physicians. However,
each payment systemrequiresitsownregulations, rules, and datagathering.

Setting pricesadministratively through prospective payment systemsisinherently complex becauseitis
difficulttoknow providers’ truecostsof efficiently caringfor Medicarebeneficiaries. Toarriveat
payment ratesthat approximatemarket pricesand cover providers' long-run costs, payment methods
must account for theindividual circumstancesconfronting providers, such asloca market conditionsand
themix of complicated and ssmplecases. Addingtothecomplexity isthat Medicare payment
regulationshaveattempted to achieve multipleobjectivesthat private payersdonot share, including
supporting physi cian education andimproving accesstocareinrural areas.

Theresultisseparateregul ationsspecifying payment methodsfor eachtypeof provider. Whilepayment
systemssharemany of thesamefundamental components, eachistailoredtothespecificresources
neededto providetheservice. For example, Medicare paysphysiciansbased upon afee schedul ethat
takesinto account their practicecosts, professional liability expenses, and work content.

Althoughtheentirerationaleand method of payment haschanged, themechanismfor paying clams—
relyingonlocal contractors—hasnot. Theoriginal rationalefor usinglocal contractorswasthat they
could determinelocal UCR chargesand audit thecostsof local providers. Neither of those
determinationsisused under national PPSs, yet the claims payment mechanismhasbeen preserved. A
basi ¢ contradi ction now exi stsbetween the payment mechani smand the payment system.*

Toagreat extent, thecomplexity of Medicare’ spayment systemislinked to thefact that the program
directly contractswith providersto providefee-for-service careand must set pricesfor thousands of
servicesinevery part of thecountry. If, likethe Federa EmployeeHealth Benefits(FEHB) Program,
Medicareinstead contracted with privateinsurance plansto provide coverage, CM Sregul atory
requirementsfor providerswould bereduced.® However, when policy expertshave explored adopting
theFEHB model for theM edi care popul ation, most, including the Bipartisan Commissiononthe Future
of Medicare, have concluded that fee-for-service M edicareisneeded to guaranteebeneficiariesthe
optionof retaining their current plan. Evenunder thisvisionfor areformed program, many of the
existingregulatory requirementswouldremain.

4 Even where there has been consolidation of contractors (for example one carrier now covers 11 states) separate medical directors and carrier
advisory committees for each state have been retained and separate claims payment and coverage policies still persist.

5 Presumably, as in the M+C program, a private health plan would perform many of the regulatory functions that CMS currently performs and the
providers would still have some regulatory burden.
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Complexity resulting from the responsibilities of the Medicare program

Beyondthesizeand scopeof the program, theresponsibilitiesof theMedicareprogramleadto
complexity: thefiduciary responsibility of apublicprogram, theresponsibility to protect beneficiaries,
andtheresponsibility toensurequdlity.

Medicare’s fiduciary responsibility as a public program

Running apublic program addsrequirementsfor public decision making and dueprocesstothea ready
difficult fiduciary task of any healthinsurer. Every insurer needsto establishbilling rulesto pay
contracting providersagreed-uponratesand to prevent paying fraudulent claims. Theserulesbeginwith
provider enrollment and al so cover rulesfor claimssubmissionsand effortsto stemfraud and abuse.
Comparedwith privateinsurers, M edicareclaimsprocessing isdramatically complicated by the sheer
volumeof claimsand by thestructureof claimsprocessing, whichrelieson multiplecontractorssuchas
fiscal intermediariesand carriers. Thesecharacteristicsdirectly contributetoahighrisk of Medicare
fraud and abuse and to the compl exity and regul atory burden of the program.

Recent effortstoimprovethedetection and prosecution of fraud and abuse haverai sed concernamong
providers, but of the 650,000 physiciansintheprogram, lessthan 2,000 physiciansaresubj ect to
complex medical review eachyear and the Department of Healthand Human Servi ces, Officeof the
Inspector General (HHS OIG) investigated only afew hundred physicians(GAO 2001a).
Nevertheless, thefear of unwarranted fraud accusationsisreal, and influencesproviders' perceptionsof
theburden of theprogram. Many feel that they cannot win; theprogramisso complex that they are
bound to misssomerequirementsno matter how hard they try to comply, and the penalty for non-
complianceisperceivedtobeharsh.

Inadditiontothefiduciary responsibility any insurer hasto prevent payment of fraudulent claims,
Medicare sidentity asapublic program|eadsto additional administrativecomplexity becausethe
program must maintain adegreeof accountability, openness, transparency, and commitment todue
processnot required of privateinsurers. Medicare sadministratorsmust conformwithlawssuchasthe
AdministrativeProcedure Act (APA), Federal Advisory Committee Act (FACA), Federal Civil Service
laws, the Freedom of I nformation Act, the Government Performanceand ResultsAct, and the
Paperwork Reduction Act, among others. Most of theselawshaveno anal ogsintheprivate sector.

For example, the Administrative Procedure Act specifies, among other things, how agenciesmust
conduct rulemaking. TheAct generally requirespublicnoticeandtheopportunity for participationby
interested persons. FACA governshow Medicareadministratorscan seek adviceor recommendations
fromoutsideentities, and requiresthat committeesbe established only after public notice, that they have
aclearly defined purpose, that membership bebalancedinitspoint of view, and that meetingsbeopen
tothepublic.® Furthermore, civil servicelawsdictatehiringandfiring practicesaswell assdary
structurefor federal employees. Whileserving animportant purpose, theselawsrestrict CM S sability
to nimbly respond to new resourceor expertiserequirements. Indeed, other federal agencieshave
moreflexibility to offer competitive salariesto attract top advisors(DeParle 2001).

6 According to a former administrator, if CMS wanted to confer with industry groups to resolve issues in developing a regulation, it would need to
charter a federal advisory committee, an action that requires financial disclosure forms and notices in the Federal Register, among other
requirements.
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Coverageappeal sand other decisionsarea so subject toahigher level of due processthan arethose of
privateentities. For example, if anemployeeappeal sto her self-insured employer for coverageof a
needed medical service, theemployer can consider therequest withlesspublic scrutiny and under a
moreliberal timeframethan Medicarecan.

Finaly, Medicareisultimately governed by Congressinapolitical environment. Thelegidativeprocess
issubject topolitical pressuresthat do not often apply to decisionsmadeby aprivateinsurance
company. Thisprocessallowsthepublic, throughitsrepresentatives, to partici patein shaping avast
andimportant program. Sometimes, however, Congressisso prescriptivethat evenwhen
administratorsredlizethereareproblemsinimplementing thelaw, they cannot fix them.

A current exampleconcernsthesustainablegrowth rate (SGR) mechanismfor physician payment.

CM Shasrecogni zed that themechani smwill result inwideswingsintheupdatefactor for physician
servicesandthat theresult for 2002 will bea5.4 percent negativeadjustment. However, becausethe
formulafor the SGRisset in statute, theagency haslittlelatitudeto makechanges.

Medicare’s responsibility to protect beneficiaries

M edicareregulationsrequirevariousprovisionsfor beneficiary educationand protection. Theserange
fromrequiring that CM Sdi stributeahandbook explaining the programto beneficiariesto setting
proceduresfor appeal sand grievances. Throughtheenrollment process, providersattest tothebasic
educational andlicensurequalificationsrequiredtobill theprogramfor furnishing servicestoMedicare
beneficiaries. Inaddition, Medicarestatuteand regul ationsrequirethat participating providersand plans
adhereto other federa healthlaws, including privacy and confidentiality requirementsintheHealth

I nsurance Portability and Accountability Act, Emergency Medical Treatment and ActivelL abor Act
reguirementsgoverning anti-dumping, andlawsencouraging theuseof advancedirectives.

Medicare’s responsibility for ensuring quality

Policymakershavebecomeincreasingly interestedin promoting high-quaity carefor beneficiaries. In
additiontoestablishing and enforcing conditionsof participation, M edicareusespeer review

organi zationsto help providersimprovethequality of care. However, measuring quality inheathcareis
difficult. Few outcomemeasuresexist, and using them requiresadjusting for the heal th status of patients
beforetreatment. Using processmeasuresisdifficult when careisdeliveredinafee-for-service
environment by unrelated providersand no oneentity hasownershipfor thewholeprocess. Inthe
M+C program, planshaveexpressed concern about theextensive set of requirementsfor quality
assuranceand quality improvement currently inplace. Attemptsto measurequality, let aloneimproveit,
add compl exity totheprogram.
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Complexity resulting from the way the Medicare program began

Thechildhood showstheman
Asmorning showsthe day.—Milton, Paradise Lost

Some of the compl exity of the M edi care program can betraced to theway in which theprogramwas
established. Part A of Medicaregrew out of aseriesof |egidative proposalsto cover hospitalizationfor
theaged that had been under discussion by policymakersandthe American Hospital Associationinthe
early 1960s. Part B emerged from aproposal by Congressman Byrnes(R-Wisc.) for avoluntary
coverageplan. (Theactual legidationfor Part B waswritten over oneweekend and wasbased on
Aetna sfederal employeesplan[Gluck and Reno 2001].) Thecombination of thetwo parts, althoughin
some senseacompromiseto generate support, wasagiant step forwardin health carecoveragefor the
elderly and wasmuch morecomprehensivethan the hospital-only coveragethat had been proposed
ealier.

Meanwhile, the American Medical Association, whichwasopposedto the proposal for hospital
coverage, offered astate-run, means-tested program asan aternative. Instead of being adopted asa
substitute, that proposal wasincluded aswell and becamethebasisfor Medicaid.

Nooverarching visionor coherent undergirding principleslinked thetwo partsof Medicareor Medicare
with Medicaid, nor did the Congressmakeany attempt to rationalize cost sharing or incentivesresulting
fromthetwo partsof Medicare. Any resulting discordancesremained inthe programsand some of
today’ scomplexitiesarereverberationsof thoseoriginal discords.

Complexity from the Part A-Part B split

ThePart A-Part B split resultsinaseriesof complexitiesintheprogram startingwith eligibility for
enrollment. Part A wasconceived of asacompul sory program accepting anyonedigiblefor Social
Security retirement benefitsand financed by payroll taxes(much like Social Security). Part B, onthe
other hand, wasconceived of asavoluntary program; enrolleeswould makeaone-timeelectionintothe
programwhichwould befinanced partly by beneficiariesand partly by general revenues.” (Whenthe
program began the premiumwas split 50-50; now it is25 percent from beneficiariesand 75 percent
fromgenera revenue.) Thevast mgority of beneficiariesareenrolledin both Part A and Part B,
although someareenrolled only inonepart. Thismeansthat every provider and plan must establish not
only that patientsareeligiblefor Medicare, butinwhich part or partsthey areenrolled.

Asanexampleof thecomplexity that results, consider enrolleesinthe M+C program (Part C of the
Medicareprogram) who haveonly Part B Medicare coverageand have been“ grandfathered” intothe
program. Becauseof thosefew enrollees—about 1,100 out of 5.5 million—someM+C organizations
must cal culateand submit aPart B-only Adjusted Community Rate Proposal (ACRP) filinginaddition
totheir usual ACRPTilings.

7 Beneficiaries who did not contribute to the Social Security system, such as some state and local government employees, some federal employees,
and railroad workers, must pay an additional premium to enroll in Part A.
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Thetwo-part split also addscomplexity for beneficiariesbecausethey must choosewhento start Part B
coverageand must beawareof theperilsof delaying that el ection, whereasPart A coveragestarts
automatically. Each part a so hascompl etely independent coinsuranceand deductibles. For example,
paying the$100 Part B deductiblehasno effect onthesize of thePart A deductiblefor inpatient
hospital services, and the 20 percent coinsurancefor most servicesunder Part B hasnoanalogin Part
A. Furthermore, someservices, suchashomehealth, aresplit between PartsA and B. Physicians
servicesareunder Part B evenif thebeneficiary isinafacility under Part A. All of thiscompoundsthe
difficultiesfor beneficiariestryingtointerpret an explanation of M edicarebenefits(EOMB) formor

M edicare summary notice (M SN) form and attempting to figureout how much they oweand whether
clamshavebeen properly paid. Itasomakesit difficult for beneficiariesto assesschoicesfor
supplemental coverageandto choosewhether toenroll inaM+C planrather thanremaininthe
traditiona fee-for-serviceprogram.

Claimspayment wasal so complicated by theoriginal design of theprogram becauseMedicare
established contractswithtwo setsof contractors. Fiscal Intermediariesto pay Part A and Part B
ingtitutional bills, and carriersto pay only Part B clams.

Complexity from the contracting arrangements

Thosewhodesignedtheprogramoriginally intended that Medicare sprimary interfacewith providers
and—to someextent, beneficiaries—woul d beinsurance companies, rather thanthefederal
government. Thismay havebeenaway to placatethoseworried about socialized medicine, aworry
that al so probably resultedintheprovisionin Medicarelaw that prohibitsany federal interferenceinthe
practiceof medicine. Atleast onefiscal intermediary and onecarrier werechosen for each stateand
each contractor wasfreeto usewhatever systemit wantedto pay claims.

Policymakersconsidered relianceonlocal contractorsto beastrength of theoriginal programdesign.
After al, most providerswereto be paid based ontheir costsand UCR chargesinthelocal area. In
addition, policymakersthought that “ acceptablepractice” differed acrossthecountry and that
proceduresmight be standard practicein oneareabut notin others. Usinglocal contractorsfamiliar
withlocal practicestandardswasaway to recognizethisvariationandalow for itin payment.

Thelegidationalso placed someunusual contractinglimitationsontheprogram. ThePart A fiscal
intermediariesarenominated by providers, eventhoughthey arein chargeof payingthoseprovidersfor
servicesrenderedto Medicarebeneficiaries. Carriersfor Part B weredesignedto belocal
organizations. Their contractsarenormally automatically renewableand exempt fromany provision of
law requiring competitivebidding.
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Early intheprogram, administratorsrecognized that usinginsurance companiesto pay claimswasnot
workingaswell asanticipated. 1nsome cases, the companieslacked both capacity and experience
(NASI 2001). Asclaimsprocessing hasbecomemoreautomated, payment systemslesscost based,
and multi-state providersmore common, thebasi c contradi ction of anationa programandlocal clams
processing hasbecomeeven moreevident. Becausethereality of whatispolicy for providersiswhat
theautomated claimsprocessing systemspay, thelogic embeddedinthecodefor processing claimsis
all important. Recognizingthat, CM Shasattempted to standardize claimsprocessing systemsand has
now migratedfiscal intermediariestotwo standard systemsand carrierstofour standard systems.
However, contractorsstill havelatitudeto establishlocal medica review policiesandtheir attendant
automated system edits, with theresult that the same claim may sail through onecarrier and bere ected
by another. Also, becausesomesystem editsmay beintermittently turned off duetoworkload

cons derations, thesameclaimmay meet different fatesevenwiththesamecarrier.

Complexity resulting from coping with change

TheMedicare program hasbecome more complex with changesinthegoal sof the program, lawsand
regulations, thehealth careworld, andthebeneficiary populationit serves. BecauseMedicare

regul ationsarecontinually rewritten, reinterpreted, and augmented, providershavedifficulty keeping
up—~bothsmall providersthat |ack extensiveadministrativeresourcesaswell aslarge, diversefacilities
affected by many simultaneouschanges. Hedlth plansinM+Cfaceasimilar chalenge.

Changing goals

Theorigina Medicarelegidationamedto savee derly beneficiariesfrom ruinoushospital and physician
bills. However, thelegidation limited covered hospital daysand did notimpose out-of-pocket limitsto
beneficiary liability: thegoa wasnot total protectionfrom catastrophic expenses. Atthesametime,
Medicarewasaninsurance programfor acute medical expenses, not apre-paid health careprogram,
with sizabl e coinsuranceand deductiblesand no coveragefor preventive servicessuch asannual
physicals. Somecoveragehassincebeeninstituted for preventivemeasures(for example, screening
testsfor breast and colon cancer) further complicating rulesabout thenumber and frequency of covered
services.

Other god sincorporatedinto the program have brought about moreregul ation, including encouraging
medical education; preserving accessto careby protecting providerswith certain characteristics, such
asrural location or servicetoindigent patients; and providing private sector choices.

Changing laws and regulations

Although the M edicare program hasundergonemany changesduring itsmorethan 35 yearsof
existence, themost dramatic changeshaveoccurred over the past severa years. TheBa anced Budget
Act of 1997 included morethan 700 specific directivesto HCFA (Abernathy 2001), including creation
of theM+C program and new PPSsfor skilled nursing facilities, homehealth agencies, and servicesin
hospital outpatient departments. Following quickly ontheheelsof thismassivelegidationwerethe
Balanced Budget Refinement Act of 1999 and theMedicare, M edicaid and SCHIPBenefits
Improvement and Protection Act of 2000. Each of theselawsamended theBBA and added new
regulatory requirements. Inaddition, other laws, such astheHeal th Insurance Portability and
Accountability Act of 1996 (HIPAA), imposed administrativeand privacy standardsthat many inthe
industry find burdensome.
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Contractor (number)

Medicare contractors

Responsibilities

Claims administration contractors (56)
e carriers (Part B claims) (20)
* fiscal intermediaries (Part A claims) (28)
* regional home health intermediaries (4)
¢ durable medical equipment regional carriers (4)

Program safeguard contractors (11)
e CMS issues task orders to contractors on a
functional basis

Peer review organizations (37)

Qualified independent contractors

* minimum of 12 contractors required by BIPA,
effective October 2002

2 make coverage decisions and establish local medical review policies

2 generate notices to beneficiaries explaining benefits

> identify claims mistakenly billed to Medicare

2 operate fraud units and develop and refer cases to law enforcement agencies
2 identify instances or patterns of inappropriate billing

2 on-site reviews fo determine compliance with corporate integrity agreements

2 postpayment data analysis, statistical analyses and trending activities on claims

2 perform all program integrity functions, including prepayment and postpayment
review, for a DMERC

> develop national paid claim error rates by contractor, benefit category, and provider
type through independent review of a random sample of claims

2 maintain automated system edits (correct coding initiative) used by all claims
administration contractors

> created in BBA

> determine whether services are reasonable and medically necessary

> check validity of diagnostic and procedural information supplied for payment
purposes

2 evaluate completeness and adequacy of hospital care provided

> evaluate quality of services

> review redetermination decisions for Part A and B claims
> external to claims administration contractors

Note:  CMS (Centers for Medicare & Medicaid Services), BIPA (Medicare, Medicaid, and SCHIP Benefits Improvement and Protection Act of 2000), DMERC
(durable medical equipment regional carrier), BBA (Balanced Budget Act of 1997). Fiscal intermediaries also pay some institutional bills under Part B.

Source: CMS.

Thenew lawshavea so required new contractorsto hel pimplement them. AsTable 1-3 shows, the
typesof contractorshavenow expanded wel | beyondtheorigina Part A fiscal intermediariesand Part
B carriers. Attemptsto specializeby function, whilealleviating somevariation, createnew boundaries
and barriersto communication. Theprogram now hasmultiplecontractorsdivided by geography,

entitiescovered, andfunction.

Changing health care world

Many factors—including changing technol ogy, demographics, reimbursement policy (such ascapitated
payments), and market dynamics—haveledto changesinthe organization and structureof thehealth

servicesindustry. Theadvent of national chainsof hospital's, nursinghomes, dialysisfecilities, and others
and consolidationamong health planshasal tered the dynamic of health careandtheloyalty andtrust of
patientsand regulators, increasing thedesirefor moreextens veregul ationsand enforcement.

When Medicarebegan, paymentsfor inpatient hospital staysand physician servicesaccounted for most
expenditures. Now other settings, such ashospital outpatient departments, ambulatory surgical centers,
skilled nursing facilities, and homeheal th agencies, haveincreasedinimportance.® Inaddition, health
caretechnol ogy hasgrownand changedrapidly. Imagingtechnol ogies, arthroscopic surgery, coronary
artery bypassgrafts, and angioplastiesareall examplesof technol ogiesthat did not exist or wereof very
limited availability at thebeginning of theMedicareprogram. All hadto bebrought intotheprogram
andtheir appropriate useand paymentsdetermined.

8 In some cases, technology has allowed procedures formerly limited to inpatient stays to be performed in an ambulatory setting. In addition,

Medicare reimbursement policy may have made some settings more lucrative than others.
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Themassivemovement toward managed careby insurersand the consolidation and increased
predominanceof nationd firmsinthat industry hasal so had an enormousimpact ontheorgani zation of
health care. Notlongago, it waswidely anticipated that managed care organi zationswoul d continueto
grow whileholding down health carecosts. Butlargely duetotheconsolidation of providers, suchas
mergersamong hospitals, providershaveregainedleverageinthemarketplaceand areeither demanding
better termsor refusing to join managed care networks(Strunk et al 2001). Atthesametime,
consumersaredemanding moreflexibility inthechoiceof providers. Theresultisdower growthin
morehighly integrated managed careoptions, increasing demandfor lesstightly structured options, and
escalating premiums. Astheentiremarketplacehasgrownmoreunsettled, policymakershave
increased regul ation and exceptionsto hel p ensureaccess. Thefast changing natureof themarketplace
hasresultedinincreased anxiety and may have contributed to aconcomitant increaseinthe pace of
regulation.

Changing beneficiary population

Thechanging beneficiary popul ation a so hasincreased thecompl exity of theprogram. Themost
obviouschangewastheinclusionin 1972 of thosedigiblefor Socia Security disability benefitsand
peoplewith ESRD. Inaddition, changesintheaged popul ation (such astheincreasing proportion of
beneficiariesover age85) and the servicesthey use (such asproceduresformerly limitedtorel atively
young beneficiaries) requirethe programto dea with anever broader rangeof issues.

Another changefor beneficiarieshasbeentheavail ability of supplemental insurancethroughtheir former
employersor theMedigap market. 1n 1997, 86 percent of beneficiarieshad supplemental coverage
(includingthosewithMedicaid). If theoriginal programwaspredicated ontheinclusion of deductibles
and coinsurancetoinfluencebeneficiaries behavior, theadvent of supplementary policiesnegated that
premiseby providing first-dollar coveragefor most services. Theinteraction between Medicareand
supplemental insuranceintroducesother formsof complexity. It makesit moredifficulttoforecast the
likely effectsof changesinincentivestructures, becausedifferent ssgmentsof thebeneficiary population
havedifferent level sof supplemental coverage. Ita so createsanadditiona stepintheclaims
administration processand uncertai nty among beneficiariesover whoto ask for reimbursement.

Complexity and burden

If thecomplexity in Medicareonly madethe program difficult toadminister, it woul d not bethe subj ect
of such concerninthe Congress; the concern stemsfrom how thecompl exity affectsprovidersand
beneficiaries. When ng theburdensof Medi carerequirements, itisworth consideringwhether
thereisabetter alternative. Canany large, national system providehealth carecoverageinaway thatis
not burdensometo providersand beneficiaries? Weexaminethisquestion by briefly comparing how
requirementsimposed on providersand beneficiariesby the M edicare program comparewith those of
other payers, such asprivateinsurance companiesand other government programs. Weal solook at
how M edicareand other payorsbal ancedifferent meansfor accomplishing specific programfunctions.
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Wenotethat compari sonsbetween M edicareand other payorsmay be somewhat misleading, because
other payorscan often assumethat providersare meeting requirementsimposed by Medicare. Thus,
theuniquerequirementsof other payorsmay not replaceMedicare’ srequirementsbut rather addto
them. Furthermore, to encourageprovider participation, other payorsmay beforcedto moderatetheir
requirementsinsomemarkets.

Comparison with requirements imposed by other payers

Medicareiscons deredto beparticularly burdensomeinitsrequirementsfor documenting evaluation
and management visits, applying diagnosiscodestoall |aboratory tests, filling out M edi care secondary
payor forms, and providing advance beneficiary noticeof coverageforms. Asanexample, Medicare
providersand beneficiariesexpressfrustration with Medicare’ srequirement that providersfurnish
advancebeneficiary noticeformstoinform beneficiariesthat servicesthey receivemay not bepaidfor
by Medicare. Thefrustrationisthat beneficiariescannot recei ve advancedeterminationsfrom Medicare
carriersabout covered servicesand therefore cannot know if they may beliablefor payment. Private
insurersor health plansusually have clear mechanismsfor an advance determination about what is
covered under apatient’ spolicy or plan.

I nterestingly, despitethesecomplaints, inal1999 M edPA C survey physiciansreported that the
paperwork and administrativebilling hass esof health mai ntenance organizations(HM Os) or other
capitated planswereworsethan thoseunder traditional Medicare. Morethanhalf of physicianscalled
the paperwork burden of HM Osand other capitated plansavery seriousproblem; 30 percent of
doctorsplaced Medicare sadministrative burdeninthesamecategory (Project HOPE 1999). This
findingiscons stent withresultsfromasimilar study by the Physician Payment Review Commissionin
1994. Wead so heard consistently from providersin sitevisitsthat M edicareisconsidered oneof the
better payorsintermsof timelinessin paying cleanclaims.

Compared with someother payors, M edicare’ sadministrative burden may appear lessworrisometo
physicians. However, another aspect of the program rai sesthe stakesfor providersand may makethe
program appear much moreburdensome. If providersmakeamistakeincomplyingwithMedicare's
administrativerequirements, inadditionto not being reimbursed they al so can facetherisk of other
sanctionsif investigatorsinterpret their actionsasfraudul ent rather than smply mistaken. Wherea
private planmay haveaninvestigativearmtoferret out fraudulent claims, M edicarehaswell-funded
investigatorsfromtheHHS OI G, the Department of Justice, and U.S. Attorney’ sofficesinevery state.
Providersareconstantly reminded by aburgeoning complianceindustry and urbanlegend that the
jeopardy towhichthey areexposed by M edi carebilling mistakesmay resultin extrapol ated
overpayment demands, crimina prosecution, or theimposition of civil monetary penatiesand corporate
integrity agreements.®

Extrapolation refers to the practice whereby contractors review a small set of claims for a particular provider and if errors are noted in some
percentage of the sample, extrapolate that percentage to the entire set of claims the provider has submitted within some time period and
calculate overpayment amounts accordingly. Modern statistical methods might improve the accuracy of extrapolation. Currently, a provider can
ask that a statistically significant sample of claims be taken but most are loathe to do so. Legislation is pending that changes specific
extrapolation procedures.
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Infact, the Ol Ginvestigatesasmall fraction of themorethan 700,000 providersand suppliersthat
annua ly submit morethan 900 million Medicareclaims.’® Althoughonly anomina number of providers
areinvestigated each year, thesavingsto the program are substantial and thebehaviora responseand
fear dicitedintheprovider community undeniable. Theperception of burden stemmingfromliability
under the M edicare statute hasno anal og inthe private market, whereinsurerslack theauthority or
resourcestoimposesuch sanctionsandfew, if any, hold amarket sharecomparableto Medicare.

Comparison with requirements in other government programs

Althoughsimilar insizeand broader in scopethan Medicare, Medicaid (which providesafull rangeof
services, includinglong-term careand prescriptiondrugs) isasmaller part of many providers' revenues
thanMedicare. Stateshavesubstantia flexibility toruntheir Medicaid programsunder broad federal
guidelinesand usethisprerogativeto establisheligibility standards, set payment rates, and determinethe
type, amount, duration, and scopeof services. In 1999, morethan 42 million peoplewereenrolledin
state M edicaid programs, but morethan half wereenrolledinan HM O or other partially capitated
managed carearrangement, compared with aparticipation rateof lessthan 14 percentintheM+C
program. Accordingly, discontent with M edi caid tendsto focuson inadequate payment rather than
regulatory burden.

Balance

Toachievetheir gods, al regulatory systemsmust achieveabal anceamong variousmeansfor
accomplishing specific programfunctions. Wherethat balanceisstruck can affect theburden of the
regulatory systemontheregul ated entities. Below, weexaminehow Medicareand other payorsstrike
balancesinthreeprogramfunctions.

Claims payment: balancing customer service and enforcement

Any regulatory systemmust bal ance providing acceptabl e customer serviceand enforcing therul esof
theprogram. For exampl e, the Customs Service seeksto minimizeinconveniencetofreight shippers
and at thesametime prevent contraband from being smuggledinto the United States. 1t could stop
every truck entering thecountry, unload thecargo, and go throughit pieceby piece—an enforcement-
heavy approach. However, if ittook such anapproach, linesof truckswould accumul ate at theborder,
leadingto massivedelays. Thiswould bevery poor customer service. Instead, the Customs Service
usesautomated tool sto decidewhich trucksto pre-approve and whichto search. Most trucksarenot
searched; thosethat are searched have been deemed highrisk. The Customs Serviceal so searches
sometrucksat random.

' In FY 2000, the OIG conducted or participated in 2,597 health care cases, of which fewer than 600 led to either criminal conviction or successful
civil recoveries (OIG 2001).
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TheM edicareprogrammust bal ance paying claimsinatimely way (customer service) and preventing
fraud and abuse (enforcement). Most claimsareconsidered” clean” and processedrapidly. Someare
denied and somearereviewed before payment: when thesethingshappen, the system can seem
arbitrary and burdensometotheproviders. Evenif aclamisinitially paidrapidly, theclaims
administrator may retroactively determinetherehasbeen anerror, assesstheprovider for an
overpayment andin somecasesrequest prosecutionfor fraud. Thislatter pattern (aprocesssometimes
referredtoas” pay and chase”) can comeabout asaresult of post-payment auditsor analysesof
patternsof use, or asaresult of afraud complaint. Thismultidimens onal approach addscomplexity
and can appear particularly onerousto providers. Inrecent years, asreportsof fraud against the
program multiplied, the Congressthought thebal ance had shifted away from enforcement. Asaresullt,
provisionsintheHealth Insurance Portability and Accountability Act of 1996 gavemorefinancingand
broader authoritiesto the Department of JusticeandtheHHS OI G for fraud and abuse enforcement
efforts. Providersnow think thebal ance has shifted too much toward enforcement.

Provider participation: balancing up-front requirements and back-end rigor

Toensureprogramintegrity, Medicareal so must bal ance up-front requirementsfor provider network
inclusionwith back-endrigor of claimsprocessing and enforcement. Theprogram could havestrict
conditionsfor participationand then lessentheintensity of claimsreview asprovidersbuild uptrack
recordsof good behavior. Instead, theMedicare programreliesheavily on claimsprocessingandthe
medical review processtoidentify problemsandtendstotreat all providersthe same, regardlessof past
performance. Someprivate-sector planstakethe opposite approach: they rely moreheavily on
provider selectionandwill not retain providersinthenetwork if utilizationgoalsarenot achieved. The
current balanceinthe M edicareprogramislessrelianceon strict partici pation requirementsand more
relianceon claimsand medical review, placing moreburden on current providers.

Coverage of services: balancing pre-certification and retrospective adjudication

M edicare must bal ance retrospective adjudication of claimswith pre-determination (adetermination of
coveragebeforeaserviceisperformed). Unlike many private plans, which providefor or evenrequire
pre-determination, Medicarewill not give abinding determination beforeaserviceisprovided and
instead solely usesretrospective adjudication of claims. At the sametime, regulationsrequirethat
beneficiariesbeinformed of the possibility of non-coveragethrough advance beneficiary notices
(ABNSs). Having no pre-determination addsto the complexity of decision making for beneficiariesand
makesit difficult for providersto explain to beneficiarieswhich servicesare covered. B
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CHAPTER

Simplifying the program:
recommendations




RECOMMENDATI ONS

CM S should moveto astandard nationwide system of claimsprocessing and
eliminateloca descriptionsof policy and regulation. The Congressshould alow
CM Sto contract as necessary to implement astandard system efficiently.

* YES: 13 * NO: 1 - NOT VOTING: 1 - ABSENT: 2

TheMedicare program should providetimely, binding written guidanceto plansand
providers. Plansand providersthat rely on such guidance should not be subject to
civil or criminal penatiesor berequired to refund rel ated paymentsif that guidanceis
later found to bein error.

* YES: 14 * NO: 0 * NOT VOTING: 0 - ABSENT: 3

CM Sshould explorewaysto reduce routineadministrative requirementsfor plansand
providersthat demonstrate sustained good performance.

* YES: 15 * NO: 0 * NOT VOTING: 0 - ABSENT: 2

The Secretary of Health and Human Servi ces should work with the Department of
Justicetoimprove consi stency and eliminate redundancy in enforcement rolesand
activities.

* YES: 12 * NO: 0 + NOT VOTING: 0 - ABSENT: 5

The Congress should provide reasonabletimelinesand resourcesfor CM Sto
devel op and test regul ationsthoroughly beforeimplementation.

* YES: 13 * NO: 0 - NOT VOTING: 0+ ABSENT: 4

CM S should iminateregulationsand other issuancesthat become obsoleteasa
result of program changes.

* YES: 15 * NO: 0 + NOT VOTING: 0 - ABSENT: 2

The Congress should appropriate the necessary resourcesfor CM Sto acquire new
technol ogy that would s mplify adminigtrative processesand improveinformation
exchangewith program participants.

* YES: 15 * NO: 0 + NOT VOTING: 0 - ABSENT: 2

*COMMISSIONERS’ VOTING RESULTS




Understanding the sources of complexity intheMedicareprogramisonly afirst step. Inthischapter,
weexaminethe different aspectsof the program, determinewhether el ementsin each can besmplified,
andidentify promising targetsfor smplification that will lift burden from beneficiariesand providers. We
makerecommendationswherewarranted for legidative or administrative actions.

Simplifying fundamental aspects of the program

Some aspects of the Medicare program arefundamental toitsvery nature. Theseincludethe scope of
theprogram, itsfiduciary responsibility to taxpayersand beneficiaries, itsrolein beneficiary protection
and education, and itsresponsibility to ensurethe quality of care provided. Becausethey are
fundamental, these aspectswould at first gppear to belessamenableto simplification than others.
Neverthel ess, somesmplification may bepossible.

Size and scope of the program

The sizeand scope of the program—thelarge number of beneficiaries, thewiderange of covered
services, and thevariety and number of participating providersand plans—isenormous by any measure.
Complexity that arisesdirectly fromthisscopeisto alargeextent irreducible. For example, becausethe
program has beneficiariesal over the country, the program must be ableto pay providersappropriately
inall areas so that beneficiaries can have accessto health care. The program a so must be ableto enroll
beneficiarieswherever they live and send them information about the program.

In contrast, private plans can choose where they want to do businessand who their customersare. For
example, they may chooseto cover only large employee groupsin urban areas, because marketing to
groupsismoreefficient than marketing to individualsand forming networksiseasier in urban areasthan
inrura areas. The Medicare program cannot make such achoice; instead, it must accept the
complexity associated with providing nationwide coveragefor dl quaifying beneficiaries.

The scope of the programisa so influenced by the goalsof the program. Currently, Medicareismore
than aninsurance plan for acute care of theelderly. The program servesnot only theelderly, but also
individualswith ESRD and thedisabled. It coversnot only acute care, but al so some preventive
services. Itasoprovidesfundsfor educating phys ciansand other providersand for facilitiesthat
providecarefor theindigent. Theseadditional goals makethe program morecomplex in severa ways.
For example, the graduate medical education (GME) program requires M edicareto collect dataon
resident physiciansand makesthe payment system more complex for hospita sinfee-for-serviceand
M+C plans. GME paymentsalso complicatethe political climate becausethey are concentratedin
particular statesand hospitals. 1f mechanismscould befound outsidethe Medicare program for fulfilling
theseother policy godss, the program could be simplified, athough the regulatory burden associated with
thosegoalsmight smply be shifted el sewhere.
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Alternatively, amore comprehensive goa for the program could beenvisioned inwhich Medicare
covered all medical services—including preventive and acute—and provided acatastrophic cap on
beneficiary cost sharing. Such agoal could lessen burden on beneficiariesby lessening theneed for
supplementary coverage. Thecurrent benefit designisessentialy unchanged fromtheorigind legidation
and reflectsthe split between Part A and Part B inits cost-sharing provisions.! Thecomplication of the
current cost-sharing rulesalong with thelack of aout-of-pocket cap on beneficiary liability drivesmany
beneficiariesto seek supplemental insurance (86 percent of beneficiarieshad supplementa coveragein
1997). Such coverageincreasescomplexity for beneficiaries, who must choose between various
policies, and for the program, which must link to the automated systems of supplementary carriersso
they can cover the appropriate cost-sharing amountsfor Medicare claims. MedPAC’s June 2002
report will discussthe benefit package designin moredetail and present recommendationsfor its
amplificationandimprovement.

Fiduciary responsibility

Theprogram’sfiduciary responsibility to taxpayersand beneficiariesleadsto complexity. This

responsi bility entailsensuring that paymentsmade by the program arelegitimate; that is, that they arefor
medically necessary covered services, provided to eligible beneficiariesby enrolled providers, and for
the correct amounts.

Many of providers' concernsabout regulatory burden stem from thisaspect of the program. Providers
view documentati on requirementsand claimsprocessing issues—including medica review of claims,
appeal processes, and potential prosecutionsunder the Fal se Claims A ct—as burdensome or worse.

Issmplification possible? Thebas ¢ requirement for safeguarding the program’ sresources must be
separated from the mechanismsand regulationsused to doit. Thebasicrequirementisintrinsctothe
program; thevarious mechanismsarenot, and areripefor smplification. Thegoa of being responsible
custodiansof thetrust fund should be examined, however. Should the programamfor zerotolerance
of payment errorsor for something less? Therhetoric callsfor zero tolerance, yet businesses, such as
credit card companies, assume somelevel of loss, enforce what they can but accept that zeroisnot an
efficient outcome, and go about their business. By acting asthough zero toleranceisthegod, the
Medicare program may limit itsoptions and unnecessarily increase burden on providersand
beneficiaries. Infact, athough political considerationsmight makeit difficult to enunciate aspolicy, the
program could besmplified by determining atolerableleve of loss.

One possible simplification of the program would be removing the distinction between Part A and Part B services. As discussed, this distinction
arose from the legislative history of the program and is in no way intrinsic to providing health care. The distinction complicates administration of
the program by having separate contractors and claims processing for Part A and Part B. For example, rural health clinics (RHCs) bill fiscal
intermediaries for defined RHC services and carriers for some physician services not included in RHC services. Because there is little coordination
between the two, the program may pay twice for the same service if duplicate claims are made (OIG 2001). In carrying out this simplification,
issues of financing and eligibility, as well as how to treat beneficiaries who are enrolled in only Part A or Part B, would have to be resolved.

Simplifying the program: recommendations MEdpAC



For example, in somesituations (such asworking beneficiarieswith employee heath insurance, or
injuriesresulting from auto accidents), Medicareisthe secondary payer for health careexpenses. To
ensurethat primary insurersare held responsible, Medicarerequiresthat beneficiariesfill out Medicare
Secondary Payer (M SP) formswhenthey seek health care. The problemisthat regulationsrequirethe
formto befilled out each timeabeneficiary recelves services—even severa timesinoneday. Itis
unlikely that an 85-year-old who hasbeenretired for 20 yearswill resume employment suddenly during
the course of treatment. There appearsto belatitudein casessuch asthisfor Medicareto accept some
risk by limiting how often and under what circumstancesthe M SPform must be completed.? Sucha
policy change might save Medicaremoney aswell as decrease burden on beneficiariesand providers.

Beneficiary protection

Because of the vulnerabilities of some Medicare beneficiaries, oneof the program’sgoal sisto protect
beneficiariesfrom unscrupul ousand incompetent providers, vendors, and plans. Effortsto protect
beneficiariesinclude provider conditionsof participation, controlson marketing materialsfromM+C
plans, actionsto standardize thetypesof Medigap policiesthat can be sold, and quality initiatives.
Somesimplification may bepossibleinthisarea. For example, marketing materiasfor M+C plansare
currently reviewed by CM Sregiond offices, which requirethat all beneficiariesenrolledinaplan
receivethe sameinformation. However, some beneficiariesarea so membersof employeeretiree
group plansthat have additional benefits. If those membersreceivethe sameinformation asothersdo,
they may become confused becausethey areactualy eigiblefor different benefits. Theburdenonthe
beneficiaries could belessened by sending them the correct information and not the sameinformation
that other M+C membersreceive.

Quality

Thequality of care can awaysbeimproved and quality problemsabound, soit isoften tempting for
policymakersand regulatorsto usethe Medicare program to force providersand planstoimprove
quality. Thetoolsto measureand improvequality are new, however, and thefedera government has
only recently shifted itsrolefrom oneof aguarantor of aminimal level of quality tooneinwhichit
increasingly expectsplansand providersto continua ly improve qudity.

Inthisnew world, compliancetakes on new meaning asregul atorsbegin to use and apply such
terminol ogy as process and outcomes measures, demonstrableimprovement, statistical relevance, and
othersthat arenot easily or neatly defined. One could characterizetheworld of quality standards
complianceasincreasingly complex, but there may bewaysto create smplicity.

One of thewaysthat Medicare hasmadeit possibleto smplify regulationin thefee-for-service program
isthrough deemed status authority. Deemed statusallows organizations accredited by abody with
standards and a process deemed to be as stringent asthe M edi care requirementsto become certified
for participationin the programwithout an additional evaluation fromthefedera program. Extending
thisapproach to M+C plans could hel p ease the burden of Medicare-specific requirementsfor M+C
quality improvemen.

2 CMS is addressing the more egregious aspects of this regulation through administrative action. As with other examples throughout the text,
regulations that are well known to be burdens are in many cases being addressed by CMS through administrative actions or by the Congress
through legislation, with varying degrees of success.
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Inthefee-for-service program, processes may be smplified by devel oping performance measuresfor
providersthat are useful for organi zations and coordinated with private-sector requirements. Many
purchasersask for ahigher level of accountability from providersand their effortsneed to bealigned
withMedicare's. CM S could takethelead in coordinating such efforts.

Simplifying the structure of the program

The structure of the Medicare program—how it isorganized to accomplishitsvaried functionssuch as
enrolling beneficiariesand providers, paying claims, and providing information—isthe most promising
target for smplification. After reviewing the problemswith the current structure, we makefour
recommendations. Thefirst two relateto removing complexity by ingtituting astandard nationwide
systemfor clamsprocessing. Thelast two simplify the enforcement structure.

Problems with the current structure

Providersoftenask: “Towhomdol gofor answers?’ “Why do | get audited by three different
groups?’ Theadministration of theMedicare programisoddly divided among many different actors.
Just knowing therulesisachallengefor someproviders. They canlook at writtenrulesinthelaw; in
regulation; in Medicare pronouncements, such as program manualsand operational policy letters; in
carrier or intermediary instructions; or on CM S or contractor web pages. They can ask their contractor
or CMSquestions, but they cannot rely on theanswersto protect them if they later becomeinvolvedin
adisputewith the enforcersfrom the Department of Justiceor theHHS OIG.

Providerssuffer fromincomplete and incorrect information from contractors. In one study, the General
Accounting Office (GAO) found that carrier bulletins, which areaprincipal form of communication
between contractorsand providers, were often unclear and difficult to use, and in some caseswere out
of date. Evenworse, GA O found that correct and complete answersto questionswerereceived only
15 percent of thetimefromtheir sampleof carrier telephonecall centers. About half thetime, answers
wereincomplete and athird of thetime answerswereentirely incorrect. Being unableto receive correct
information or answersto questions representsaserious burden on providers (GAO 2001).

Providersoperating in areas controlled by severd contractorsa so experienceincons stent interpretation
of regulation. For example, clamsdeniasfor labtestsvary widely among carriers. Clamsfor a
common lab test were denied 68 percent of thetimein one state, but only 7 percent of thetimein
another, apparently because of differing interpretationsof coverage and medical necessity (IOM 2000).
For laboratoriesthat provide servicesto beneficiariesin severa states, thisvariation greatly increases
uncertainty and burden.

Some providershaveturned to consultantsto hel p them with compliance. But should it be necessary
for a provider who wantsto follow therulesto haveto ask for helpindoing it? Must therulesbe so
complex? Cutting out somelayersof rulesand someregulatorswould reduce complexity. Medicare
doesnot inherently demand multiplelevelsof regulatorsor enforcers, or multiple versionsof regulations.
For example, carriersarerequired to write bulletinsto providers apprising them of changesin
regulationsfrom CM S, but as described above, they do not always providethe correct informationin
an understandableway, target it to the provider, or producethebulletinsin atimely fashion. Why not
eliminatethat layer of interpretation and have M edicare speak directly to providers? Other similar steps
could betaken to eliminate unnecessary layersthat have accumulated over theyears.
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Beneficiarieshaveamorebasic problem: knowing whomto call. The Medicareand You 2002
pamphlet has 100 pages of information onthe Medicare program; 28 of these arefilled with telephone
numbers. Theofficeabeneficiary needsto call dependson the beneficiary’ slocation and whether she
needsinformation on Part A, Part B, or fromher DMERC or regional homehedthintermediary (CMS
2001). Woeto beneficiarieswho do not know to which part of Medicaretheir questionrefers. 1t may
not be apparent to someonereceving careinaRHC to call thefiscal intermediary concerning an office
visit. Beneficiarieswho goto adifferent statefor care than the oneinwhich they livemay also be
confused about whomto call for information.

The confusion extendsto M+C planswhen they must pay M edicare fee-for-serviceratesto out-of-
network providers. Thiscan occur, for example, when plan members seek emergency careaway from
their usua placeof residence. Theincons stent policiesof thevarious contractors makethe appropriate
ratesdifficult to determine,

Moving to a nationwide standard system for claims processing

To providers, Medicareisrepresented by the contractorsthat processMedicareclaims. These
contractorsdeny payment, send checksto providers, and communicate with them on CM Sletterhead.
They send out bulletinsupdating M edi care regul ations, and what they say isinlarge measurewhat
providersknow of the program. However good or bad CM Sisat trand ating statuteto policy and
regulation, the ultimate expression of that policy and regul ation to the ears and pocketbooks of
providersisthe contractor’saction.

Theorigina legidationfor Medicareenvisioned adifferent world than now exists. The programwas
designed for local administratorsto pay locally determined ratesfor health care services, but becauseit
hasevolved to using nationally determined prospective payment systems, Medicareiscurrently at odds
withitsalf. Loca administration and claims payment policiesno longer make sense and add unnecessary
complexity tothe program. They arethereforeaprime opportunity for smplification efforts. Fora
national program that wantsto provide equitabletreatment to al beneficiaries, movingtoward a
standard, national claims processing systemwould be animportant step toward smplification.

Currently, claims payment decisionsaremade by individual contractorsthat arerequired to havealoca
medicd review policy (LMRP) whentheir claims systems make automated denids. LMRPshelp
contractorsidentify claimsfor servicesthat are, for example, inappropriatefor aspecific diagnoss.
Thesepoliciesfrequently differ between contractors; thisarbitrary variation would beeliminated under a
standard system for claims payment.®

3 LMRPs could be considered essential for the program to take into account variations in local medical practice. However, health insurers that
operate nationwide do not have local policies and many of their clients with employees in different locations would probably object if they did. In
addition, some argue that local practice standards are giving way to national standards. It is also not clear that a state is a small enough area to
reflect local medical practices.
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Local coveragedecisionsalso may giveriseto LMRPs. Somearguethat local coverage determinations
areneeded to alow morerapid introduction of innovationsthan the national coverage determination
processallows.* A different approach to coverage determinationisexemplified by the DMERCs.
DMERC LMRPsarejointly developed by themedical directors, but do not haveto go through the
national coverage determination processand so can beimplemented morerapidly. Thefour DMERCs
share one set of LMRPsand therefore claims are treated the same regardless of what DMERC
processestheclaim. A similar process could befollowed under astandard nationwide claims payment
systemif therearemultiple contractors. Yet another approach would simply beto makethe national
coverage determination process more responsive using resourcesformerly used by local contractors.

Othersarguethat someinnovationswill not be effective, and demonstrating thislocaly rather than
nationally isgood for the program. More broadly, some meansof demonstrating the effectiveness of
innovationswhen no national coverage determination has been made may beappropriate. If Medicare
weretoimplement astandard system—using multiple contractors or not—the geographic basisfor
clamsprocessing might beeliminated. However, the current arrangement of geographically based
advisory committeesand medical directors could beretained or advisory committees could be
established on someother basis, such astype of provider or facility, or tied to the existing national
Medicare Coverage Advisory Committee. Inany case, medical directorswould still need to have
authority to make provisiona coverage decisionsintheabsenceof national determinations. Doingsoin
the context of astandard national system however, might allow more deliberate decision making, more
explicit consideration of health outcomes, and provide better evidencefor national coveragedecisions
than the current fragmented system.

If thegoal isanationwideMedicare programinwhich al beneficiariesand providersaretreated

cons stently, then having 100 or more private sector contractorsinterpreting and implementing the
programisnot agoodidea. Atthesametime, themechanism for paying and selecting contractorsisnot
aimed at efficiency or performance. Because contractorsare paid their costs, they have no incentivefor
increasing their efficiency. Because many of them operate under no-competition clauses, they haveno
great incentivefor customer-pleasing performance. Thefact that some contractorsdo their work
efficiently and pleasetheir customers speakshighly of those contractorsand their public spirit, but
should not bethe basisfor perpetuating the current system.

Current effortsto changethe rules under which CM S selectsand pays contractorsare astep intheright
direction, but why continuethe systemat all? We have shown that itsexistenceisaresult of how
Medicare began and that the conditionsthat may havejustified it at the time (such aspayment based on
costsand use of local UCR rates) nolonger exist. Inaddition, even under the current system, itisclear
that contractorsdo not haveto belocal. Noridian Government Servicesisthe Part B carrier for
Alaska, Arizona, Colorado, Hawaii, lowa, Nevada, North Dakota, Oregon, South Dakota,
Washington, and Wyoming. Thecarrier for WashingtonD.C. isin Texasandisowned by afirmin
South Carolina. Onecontractor in South CarolinahandlesDME supplier enrollment for theentire
nation, afunction that includes conducting sitevisitsnationwide. Why continue having multiple*locally
based” contractorsif they contributeto complexity and burden?

For a local coverage determination, the contractor medical director must decide whether the device or procedure is a covered benefit under
Medicare, assure that it is not statutorily excluded, and determine that it is safe and effective. The medical director must then give guidance to
providers on reasonable and necessary use and explain how to submit claims (either by assigning a temporary code or directing that it be billed
under an existing code). The national coverage determination process is considered to require a higher level of evidence, take more time, and be
more cumbersome.
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RECOMMENDATION 1

CMS should move to a standard nationwide system of claims processing and eliminate
local descriptions of policy and regulation. The Congress should allow CMS to contract as
necessary to implement a standard system efficiently.

Moving to astandard nationwide system of claims processing and eliminating local descriptionsof policy
and regulation would makeit possible to have one accepted statement of Medicare policy, help ensure
cong stent descriptionsand understanding of regulations, and alow the devel opment of standard
instructiona materias. The current complexity, incons stency, and uncertainty in the programwould be
reduced, along with the associated burden on providersand beneficiaries.

The Congresswould haveto eliminate current contracting limitationsand CM Swould haveto
determinethe mogt efficient division of |abor between government and contractors, aswell asthe
optimum number of contractorsfor claims processing (including the common working file operation),
provider education, and program safeguard activities. Thecurrent division of labor and contractor
operations should berethought and s mplified to give providersand beneficiariesacons stent source of
information and cons stent results of claimsadjudication. Thisrecommendation representsasignificant
changeof direction for the programand will bedifficult to accomplish. Providersshould be consulted
on Medicare operationsand coverage policiesand their suggestionsused to improvethesystem. The
existing carrier advisory committeescould bereconfigured for thisrole, or another mechanism could be
used.

Moving to astandard nationwide system may require moreresourcesfor CMS, particularly for fielding
more up-to-date automated systems. Consolidating multiple automated systemshasproventobea
difficult task inthe past for Medicare and private sector organizationsand carriessignificant risk. Itwill
undoubtedly prove challenging inthiscaseaswell and, therefore, sufficient timeand resources, human
and other will haveto be made availablefor planning and execution. Increased resourcesfor CMS, as
endorsed inthepast by MedPA C, may pay largedividendsin better information for providersandin
moreresponsive and capableinformation handling (MedPAC 1999). Theseinvestments, inturn, could
pay off not only with more responsive claimsprocessing but a so with an enhanced capability toidentify
discrepant behavior for enforcement actions. CM S should havethe authority to redirect resources
made availablethrough diminating inefficient, duplicative policy development inthe current contractor
system.

The above recommendation would be animportant step to help providersand beneficiariesget more
congstent and correct answersto their questions. The commission also recommendsthefollowing asa
next step.

RECOMMENDATION 2

The Medicare program should provide timely, binding written guidance to plans and
providers. Plans and providers that rely on such guidance should not be subject to civil
or criminal penalties or be required to refund related payments if that guidance is later
found to be in error.
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A seriouscomplaint of providersisthat they can get answersfrom contractors, file claimsaccordingly,
receive payment and then retrospectively betold that their actionswereincorrect and sometimes
actionable. If somelayersof the present system were cut out, thelikelihood of correct, timely
information being communi cated would increase. 1t might then be possibleto assure providerswho
make agood faith effort to do theright thing and receive affirmative officia guidancethat they will not be
heldliablefor penaltiesor required to refund rel ated paymentsif the guidanceislater foundto be
incorrect.® Inorder for guidanceto betimely, the possibility of considering e-mail asaform of written
guidance should be examined.

I ncorrect guidance under the present system can be caused by differencesbetween informationinthe
contractors automated systemsand that in regulation. To meet tight deadlines, programming changes
areoften made beforeregulationsarefinalized. Such changes madeto theautomated systemsare
reality for contractorsand providers. If providersdo what the contractors’ systemstell themto do, then
the OI G can later say that providerswerewrong, evenif contractors encouraged themto behave as
they did. Having asingle standard automated system would help s mplify the process of moving from
regulationtoimplementation.

Ascontractor rolesarerationalized and someof thelayersremoved, therole of the CM Sregiona
officesand the consortium structurein contractor management might bereconsidered.® If the contractor
structurewererationalized and did not retainalocal or regiond basis, the current regionally oriented
management structure should changeaswall.

Other functionsof theregional officesmight also change. For example, their rolein supervisng M+C
plansmay need to berevisited if thereview of marketing materialsisrevised. Theroleof CMSregiona
officeswith respect to beneficiariesmay also bereexamined. Regiona officeshavelimited contact with
beneficiaries, asevidenced by thefact that they do not havetoll-freetelephone numbersfor beneficiaries
and arenot includedinthelist of officesunder Wheredo | call for help with my Medicare questions?
inthe Medicareand You pamphlet. Some observershave recommended that alocal CM S presence

be created withinlocal Socia Security offices so that beneficiaries can have someoneintheirimmediate
areato answer their questions (Vladeck and Cooper 2001). How thoselocal representativeswould
coordinatewith regional offices, or if they would report directly to the central office, must be
determined.

Simplifying enforcement

A highly visibleface of Medicareto providers—onethey do not want to see—consists of theenforcers:
the OIG in HHS and the various arms of the Department of Justice (DOJ), the Federal Bureau of
Investigation (FBI) andthe U.S. Attorney’soffices. Fear of unfounded prosecution and theformidable
array of enforcement toolsavailable hasreportedly created apall over the program among providers. It
isclear fromtheexplosivegrowth in the complianceindustry that thisfear ispalpableand redl.

5 We use the term “official guidance” to mean written rather than oral direction from the program. The courts have never held verbal guidance to
be binding on the government. Moreover, if guidance were not written, there would be no reasonable way to track such exchanges. This
recommendation would require CMS to create a process for providers, suppliers and beneficiaries to request and receive sanctioned written
guidance on program questions.

6 The 10 CMS regions are divided into 4 consortia for contract management purposes. Regional offices also play a major role in Medicaid and State
Children’s Health Insurance Program administration, oversee state survey agencies and the peer review organizations, and perform other
functions.

Simplifying the program: recommendations MEdpAC



Itisgoodif providersand supplierscontemplating fraudul ent activity fear detection and prosecution.
The problemiswhen providerstrying to do theright thing are discouraged from appropriate behavior or
even from participatingin theprogram. Writing rulesand enforcement policiesfor the* bad apples’ may
causeaserious misallocation of resources and unnecessarily complicatethingsfor thevast mgority of
honest providers.

RECOMMENDATION 3

CMS should explore ways to reduce routine administrative requirements for plans and
providers that demonstrate sustained good performance.

Oneapproach to solving the problem of burdenisto scrutinize providersand planslessasthey prove
themselvesreliable. Doing sowould createincentivesfor good behavior, lessen burden on compliant
providers, and freeresourcesto pursueless-than-compliant providers. For example, examination of
M+C plan networks could occur lessfrequently for plansthat repeatedly demonstrated therequisite
network availability and quality, and physicianswith sustained good performance could be excused from
resubmitting management dataevery time office personnel change. Private-sector modelsshould be
investigated as CM S eval uates strategiesto reward good performance.

Another probleminenforcement isthat many poorly coordinated entitiesareinvolved in setting,
interpreting, and enforcing rules. Rationalization of the contractor structure may help to someextent.
Also, legidation aready hasbeen proposed to address some of the most burdensome regulations
identified by providers. However, beyond changing individua regulations, the agenciesinvolved might
attempt to rationalize the enforcement processitself, for example, by ensuring that auditsare non-
duplicative. Becausetheenforcement agencieshave grownrapidly with theincreased funding for their
fraud and abuse activities, their rolesmay not be optimal for the current environment.”

RECOMMENDATION 4

The Secretary of Health and Human Services should work with the Department of Justice
to improve consistency and eliminate redundancy in enforcement roles and activities.

TheHealth Insurance Portability and Accountability Act of 1996 expanded thedutiesof the OlIGto
include coordination of federal, state and local enforcement effortstargeting hedlth carefraud. Under
HIPAA'shedlth carefraud and abuse program, the DOJ a so received new investigative powersand
additional funding to support itsresponsibilitiesthroughthe FBI and U.S. Attorneys offices. Although
the Secretary of HHS and DOJissued joint guidelinesto carry out fraud and abuse activitiesfollowing
passage of HIPAA, reviewing how those guidelinesareimplemented among the OIG, FBI and U.S.
Attorneys field officesmay yield opportunitiesfor better |eadership and coordination, particularly to
reducetheincidenceof providersbeing audited by multipleentitiesduring aninvestigation. Rationaizing
resourcesto emphasize provider education and improve communication to avoid government waste can
be accomplished administratively, but statutory changeswould berequired to transfer or consolidate
which executive branch agency could levy pendlties, exclude providers, and prosecutecivil or criminal
pendties.

7 Infiscal year 2000, HHS OIG had more than 1,000 full-time equivalent (FTE) staff devoted to Medicare and Medicaid investigations.
Department of Justice had more than 1,200 FTE staff involved in health care fraud control activities (GAO 2001b). In comparison, CMS has
approximately 4,200 FTE staff.
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Moderating the pace of change

A significant source of complexity isthe pace of changein Medicareregulations. Constant changewill
complicate any system because each new regulation must be developed and will interact in possibly
unantici pated wayswith previousrequirements. New regulationsalso must be promulgated tothe
affected community, which entailsan educational effort. Accordingto many providers, keeping up with
changesin regulationisoneof themost difficult and burdensome aspectsof participating inthe
Medicare program. It aso createsaburden on theregulators and policymakersthemselves, aswas
perhapsbest illustrated by the BBA of 1997, which required that HCFA develop four new prospective
payment systems® and numerous other changesat atimewhen it wasaready overloaded with trying to
copewith amajor reorganization and planning for Y 2K.

Plansand providersare concerned that the rules of the game keep changing, making Medicarean
unpredictable, and thusundesirable, business partner. M+C plans, for example, have seen major
changesin the payment mechanism amost every year since 1997, makingit very difficult to makelong-
range business plansand possibly discouraging market entry.

Ironically, one aspect of the problem stemsfrom the Congress being so responsiveto provider concerns
about Medicare. If the Congresswerelessprescriptiveinitslegidation and gave CMSmoreleeway in
implementation and timing, it might protect plans, providersand beneficiariesbetter. For example, the
implementation datefor Medicarelegidation could beleft openin statute, but be coupled witha
requirement that CM S producearegulatory calendar showing planned implementation dates. This
would createan opportunity for some planning and public discussion about theinteraction among
variousitemsontheagenda. If the Congresshad severeobjections, it could override CMS.

Another way to moderate change would beto have CM Stest regul ations before putting them in effect.
Therecent devel opment and implementation of several PPSscalled for intheBBA showswhy this
might bedesirable. A poorly concelved system inflicted on an entireindustry can have many negative
effects, including incentivesfor behavior that increasesMedicare scost. Inaddition, poorly conceived
systemswill create demand for Congressiond action, which can resultin more prescriptivelaw and
further changesinregulation.

RECOMMENDATION 5

The Congress should provide reasonable time lines and resources for CMS to develop
and test regulations thoroughly before implementation.

When appropriate, CM S should test regul ationsthat increase compl exity and burden before putting
them into effect for an entireindustry. For thetesting to be credible, thetesters should beindependent
of those proposing themanner of regulation and sufficient sitesshould bechosentoillustrate any
differential impactsof the proposed regulation. Time should beallowed for proper devel opment and
consultation with industry so that thelikely impact of regul ations can be understood assoon aspossible.
CM Sshouldinvestigate whether this consultation can be accomplished withinthe strictures of the APA
andthe FACA, or whether some aspects of devel oping M edicare regul ations could be exempt from
thoselaws.

8  For home health services and care in skilled nursing facilities, rehabilitation hospitals, and hospital outpatient departments.
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Simplifying program operations

The continuing moveto prospective payment in Medicare creates compl exity and challengesfor the
program to make accurate payments. However, thisevol ution should not necessarily burden providers.
Thedatacollection burden might al so belessened.

Data collection

Some of the datacollected by CM Smay no longer be needed because the program has changed. For
example, hospital cost reportswere designed to permit cost-based payment to hospitals; asaresult,
they contain agreat deal of data. Some simplification may be possible now that hospitalsare paid
primarily through PPS. Asanother example, adjusted community rate proposals (ACRPs) aredetailed
submissionsrequired of all M+C plans. The ACRPformulaadjuststhe costsof caring for commercia
plan membersto estimatethe higher costsof caring for Medicaremembers. Beforethe BBA, at least
50 percent of theenrollment in M+C planshad to be commercial members; now, Medicare no longer
requires plansto have commercial members, and therefore basing estimates on the cost of commercia
membersisnolongerlogica .’

In some cases, datacollection requirements may have been excessivefromthestart. For example,
when HCFA designed the prospective payment system for skilled nursing facilities (SNFs), theagency
adopted an exigting care-planning tool—the Minimum Data Set (M DS)—asits patient assessment
instrument. However, increasesin assessment frequency and thedecision not to trim the original
instrument led to excessive datarequirements. Originally, SNF staff wererequiredtofill outtheMDS
at 90-day intervals. Under PPS, the frequency increased; patientsare now assessed on days5, 14, 30,
60, 90, and when asignificant changein condition occurs. Whilethe original MDSwasadministered
chiefly tolong-term patients, under PPSit a so applied to patientswho stay for much shorter periods
andtoal typesof patients, including Medicare, Medicaid and private sector.’® Out of the 350+ items,
only 109 are used to adjust per diem ratesunder the SNF PPS. Twenty-four itemsare used asquality
indicators. Many itemsdo not havean explicit rationale. Limiting thedatarequirement would removea
significant burden from SNF operators.

Regulation “sunset”

Outdated datacollection requirementsillustrate alarger point. Astheprogram changes, some
regulations, manuals, instructions, and other i ssuances become outdated and should be €liminated or
smplified. CMSshould expand itseffortsto eliminate obsol ete regul ations and devel op asunset
mechanismtriggered by program changesthat would alow for theidentification and elimination of al
regulations, manuals, instructionsand other i ssuances that were made obsol ete by the change.

Some argue that ACRPs are not needed anyway because their primary function is to ensure that plans return payments above their revenue
requirements to beneficiaries in the form of additional benefits and that function is performed by the market. In areas with multiple plans,
additional benefits will be offered by efficient plans as a marketing tool. If they do not offer reasonable additional benefits, members will leave
and enroll in plans that do. Even if only one plan operates in an area, beneficiaries will not join unless value is added.

The Medicare program can dictate data collection for non-Medicare patients if Medicare participation implies Medicare’s approval of the provider.
The rationale appears to be that if Medicare agrees to use a facility for Medicare beneficiaries it is giving it a quality seal of approval, on which
other patients might rely.
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RECOMMENDATION 6

CMS should eliminate regulations and other issuances that become obsolete as a result
of program changes.

For example, asnew PPSsareimplemented, an effort should be madeto eliminate regul ationsthat
supported previous payment mechanismsand are now obsolete. The ACRP process, whichwas
predicated on commercial enrollment in plansthat provide servicesto Medicare enrollees, should have
been eliminated whenthe BBA diminated therequirement for commercia enrollment. After CMS
identifies obsol ete requirements, Congressmay havetotakelegidativeactionto eiminatethemif the
requirementsare specifically called forinlaw.

Payment

Asthe Medicare Payment Advisory Commission, weare particularly sengitiveto the complexity of
Medicare payment systems, both withinindividual payment systemsand between different payment
sysems.

Withinindividua PPSs, payment accuracy dependson theunit of payment, the product classification
system, relative values, adjustmentsto payment rates, and base payments. Asthequest for accuracy of
payment continues, morerefinementsare added to the system. For example, the PPSfor hospital
inpatient careisbased on diagnosisrelated groups (DRGs). Because some providersbeganto transfer
patientsto post-acute settings earlier to decreasether inpatient costs, certain DRGswere designated as
transfer DRGsand paymentsfor those DRGswerelowered when patientsweretransferred to other
settingsearlier thanusual. Such refinementsincrease the complexity of the payment system.

At the sametime, the Congress often legid ates exceptionsto asystemto protect certain providers.
Withintheinpatient hospital category, for example, rural hospital sreceive specia paymentsif they are
designated asrural referral hospitals, M edicare-dependent hospital s, sole community hospitalss, or
critical accesshospitals. Each of these designationshas specific criteriaand may fulfill certain goalsfor
the program. Nonethel ess, the designations makethe program more complex. Medicare must regulate
for every exception (not just thoserel ating to payment) and the program would be smpler with fewer
exceptions.

Thedifferencesin payment syslemsamong settingsincreasesoverall complexity and may lead to
conflicting incentivesand unforseen outcomes. To someextent, Medicare paymentsdepend onthe
nameover thedoor aswell asontheactivitiesinsde. For example, aphysician may performthe same
procedureinahospital outpatient department, an ambulatory surgical center, and adoctor’soffice, but
payment will differ by setting. Thisparticular source of complexity—the definition of many typesof
settings, each with itsown payment system—may be peculiar to Medicare, and private-sector
gpproachesmay guidesmplification.
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Moregenerally, the boundaries—geographic, definitional, or profess ona—may make paymentsmore
accurate, but they also introduce complexity to the payment system and raisethe possibility of providers
shifting over boundariesto increase payment. For example, aphysicianinarura areamight chooseto
have an office or to beredefined asan RHC because payment differs between thesetwo settings. This
createsan opportunity for the physician, but itisalsoaburden. The physician must determinewhat
definition would be preferable, taking into account any additional requirementsfor an RHC, how
paymentswill differ, and any effect on hisor her patients, such aschangesin cost sharing.

Theideal smplificationfor payment would beto remove some of the boundariesor improveaccuracy in
waysthat do not complicatethe program. Failing that, improved technology may helprelievethe
burden of the payment system, if not itscomplexity. 1t might be possibleto make much of the payment
system’sintricacy transparent to providers.

Using technology to simplify the program

Effortsto smplify the Medicare program and relieve the burden of Medicareregulationsmust take
advantage of new technol ogy that could modernize program adminigtration.

Internet for communication

Having theInternet commonly available could improve communication between the M edicare program
and both beneficiariesand providers. Building on earlier recommendationsto removelayering, the

I nternet makes possible direct communi cation between CM Sand both beneficiariesand providers. In
addition to easier and more accurate dissemination of information, it should be possiblefor providersto
determinewhether claimswill be acceptablebefore actual submittal. (All theautomated editsfor single
claimscould be made availableto providersso that only clean clamsare submitted.) For example, if
information such asabeneficiary number were missing or incorrect, the provider could find out
immediately and correct theclaim. If two procedureswere submitted on the same claim that were not
allowed together, the provider would know immediately. Given one standard claimsprocessing system,
CM S could make such apre-submission service available over the Internet or even on CD-ROM. Just
astax preparation software createsasimpleinterface with the extremely complex tax system, abetter
interface could remove some of the burden of the complex Medicare system.

Health Insurance Portability and Accountability Act of 1996 standardization

Although theadvent of HIPAA regulationsisenormoudy complicated, the standardization of billing
formsmay lead to smplification and lessen burden. Onceastandard formisdefined, promulgated, and
put into practice, the burden of billing Medicare should decrease. Legidationdelaying the
implementation of the HIPAA transaction standardsisin process.

MEdpAC Reducing Medicare Complexity and Regulatory Burden ¢« December 2001 35



36

Electronic medical records

Theeventual ready availability and use of eectronic medical records could relieve someof the burden of
Medicareauditsand medical record review, and possibly of documentation for eva uation and
management vidts. Carefor beneficiariesmight alsoimprove: Medicare seffortsto monitor quality
through an episode of carewhen beneficiariesaretreated by multiple providersinavariety of settings
could begreatly enhanced by accessto acomprehensive el ectronic medical record.

RECOMMENDATION 7

The Congress should appropriate the necessary resources for CMS to acquire new
technology that would simplify administrative processes and improve information
exchange with program participants.

Inmany ways, Medicarewill remain an extremely complex program because much of itscomplexity is
irreducible. However, the complexity that semsfrom difficultiesininformation sharing and from
complicated payment rulesmay be madelessof aburden on providersthrough judicious application of
moremoderninformation systems. Devel oping better systemsisalong-term opportunity that CM S
should be given the appropriate resourcesto take. ll
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APPENDIX

Layers of regulatory issuances

Table A-1 attemptsto capture the complexity added to the Medicare program by thelarge volume of
guidance documentsissued. Thechart merely documentsthoseissuances made during calendar year
(CY) 2000. It doesnot list the documentsin existence or issuances made prior to that time period. For
example, thetwo relevant volumes of the Code of Federal Regulationsarenot listed, though CY 00
Federal Register (FR) issuancesof regulationsarelisted. Providersand suppliersare, thus, required to
beincompliancewith al existing guidance materialsand to keep abreast of the many changesimposed
by new issuances.

Inaddition, Table A-1listsmost of the standard documentsissued by therel evant government entities.
It does not, however, capture every document issued that contained relevant policy guidance. For
example, the Centersfor Medicare & Medicaid Services(CMS) issues“Q & A” documents, posing
and responding to questionson varioustopics. Thesearenot, however, issued with any regularity, nor
arethey easily accessibleasadistinct group of documents; thus, they have not been included.
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TABLE
A-1

Medicare-relevant issuances during calendar year 2000

Regulator Issuance/publication Number Sample documents
Congress Laws 1 Medicare, Medicaid, and SCHIP Benefits Improvement and
Protection Act of 2000 (PL. 106-554)
Department of Regulations 9 Organ Procurement and Transplantation Network, final rule (65 FR
Health and 15252
Human Services
(DHHS) Information collection requests 5 Office for Civil Rights standardized automated review format for the
conduct of civil rights compliance investigations of health care
providers who have requested certification to participate in the
Medicare Program (65 FR 25925)
Notices 12 Notice of interest rate on overdue debts (65 FR 25730)
Other 46 Notice of meeting of the Advisory Committee on Blood Safety and

DHHS/Centers
for Medicare &
Medicaid
Services

DHHS/Center for
Medicare and
Medicaid
Services

DHHS/Office of
the Inspector
General (OIG)

Regulations (published in FR)

Proposed Information Collection
Requests' (published in FR)

Notices (published in FR)

Other (published in FR)

23 manuals

Program memoranda

Operational policy letters (OPLs)

Administator decisions

Provider Reimbursement Review
Board (PRRB) decisions

41issuances

165

30
46

133 revisions

102

58

81

Medicare Geographic Classification 10

Review Board (MGCRB) decisions

Departmental Appeals Board
decisions

Regulations (published in FR)

Compliance guidance

Program exclusions

56

Availability (65 FR 14283)

* Prospective payment system for home health agencies, final rule
(65 FR 41127-41214)

¢ Requirements for the recredentialing of Medicare+Choice
organization providers, proposed rule (65 FR 81813-81815)

Follow-up of Medicare+ Choice disenrollees receiving fee-for-
service inpatient hospital care; Form No.: HCFA-10017 (65 FR
65860)

Hospice wage index (65 FR 60007 1-600820)

Notice of meeting of the Negotiated Rulemaking Committee on the
Ambulance Fee Schedule (65 FR 4545)

¢ Intermediary Manual Transmittal No. 1811, 10/00, adding new
section providing coverage, billing, and payment instructions for
extracorporeal immunoadsorption using Protein A columns

* Skilled Nusing Facility Manual Transmittal No. 364, 5/00,
manualizing policies in May 1996 regional office memorandum
on the prohibition of two or more distinct part skilled nursing
facilities in a single institution

Program Memorandum PMI A-00-94 new end-stage renal disease
(ESRD) composite payment rates effective January 1, 2001

OPL #114, 1/17/00, reporting appeal and quality of care
grievance aggregate data to beneficiaries upon request

Tri-State Memorial Hospital v. Blue Cross and Blue Shield
Association, HCFA administrator decision, (May 8, 2000) ESRD
exception request

Lloyd Noland Hospital (Fairfield, Ala.) v. Blue Cross and Blue Shield
Association/Blue Cross and Blue Shield of Alabama, PRRB Hearing
(April 5, 2000) PRRB Hearing Dec. No. 2000-D43, reasonable
compensation equivalent limits

MGCRB 10/6/00 00C0586 Bruce A. Tedesco & Co., Inc.

Garden City Medical Clinic v. Health Care Financing Adminitration,
HHS Deparmtnetal Appeals Board, Civil Remedies Division
(September 11, 2000), Doc. No. C-99-766, Dec. No. CR 698,
conditions of participation

Fraud and abuse; revised OIG civil money penalties resulting from
Public Law 104-191, final rule (65 FR 24400)

OIG compliance program for individual and small group physician
practices (65 FR 59434)

Notice of program exclusions: August 2000 (65 FR 57358)

Note:

44 8§33501-3520.
FR (Federal Register).

Source:

MedPAC review of Congressional and DHHS issuances.

! Filed with the Office of Information and Regulatory Affairs of the Office of Management and Budget pursuant to the Paperwork Reduction Act,
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Commiissioners’ voting on recommendations

Inthe Medicare, Medicaid, and SCHIP BenefitsImprovement and Protection Act of 2000 (BIPA), the
Congressrequired MedPAC to call for individua Commissioner votes on each recommendation, and to
document thevoting recordinitsreport. Theinformation below satisfiesthat mandate.

Recommendation 1
CM Sshould moveto astandard nationwide system of claimsprocessing and eliminatelocal

descriptionsof policy and regulation. The Congressshould allow CM Sto contract as necessary to
implement astandard system efficiently.

Yes. Braun, Burke, Feezor, Hackbarth, Loop, Muller, Nelson, Newhouse, Newport,
Raphael, Reischauer, Rowe, Siowers

No: DeBusk

Not Voting:  Rosenbl att

Absent: Smith, Wakefield

Recommendation 2

TheMedicare program should providetimely, binding written guidanceto plansand providers. Plans
and providersthat rely on such guidance should not be subject to civil or criminal pendtiesor be
required to refund related paymentsif that guidanceislater found tobein error.

Yes. Braun, Burke, Feezor, Hackbarth, Muller, Nelson, Newhouse, Newport, Raphael,
Reischauer, Rosenblatt, Rowe, Sowers, Wakefield
Absent: DeBusk, Loop, Smith

Recommendation 3

CM Sshould explorewaysto reduce routine administrative requirementsfor plansand providersthat
demonstrate sustained good performance.

Yes. Braun, Burke, Feezor, Hackbarth, Loop, Muller, Nelson, Newhouse, Newport,
Raphael, Reischauer, Rosenblatt, Smith, Stowers, Wakefield
Absent: DeBusk, Rowe

Recommendation 4

The Secretary of Health and Human Services should work with the Department of Justiceto improve
congstency and eliminate redundancy in enforcement rolesand activities.

Yes. Braun, Burke, Feezor, Hackbarth, Loop, Muller, Newhouse, Newport, Reischauer,
Rosenblatt, Rowe, Sowers
Absent: DeBusk, Nelson, Raphael, Smith, Wakefield

continued on next page
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Commiissioners’ voting on recommendations (continued)

Recommendation 5

The Congress should provide reasonabletimelinesand resourcesfor CM Sto develop and test
regul ationsthoroughly beforeimplementation.

Yes. Braun, Burke, Feezor, Hackbarth, Loop, Muller, Nelson, Newhouse, Newport,
Reischauer, Rosenblatt, Rowe, Sowers
Absent: DeBusk, Raphael, Smith, Wakefield

Recommendation 6

CM S should eliminate regul ations and other issuancesthat become obsolete asaresult of program

changes.

Yes. Braun, Burke, DeBusk, Feezor, Hackbarth, Loop, Muller, Nelson, Newhouse,
Newport, Raphael, Reischauer, Rosenblatt, Rowe, Sowers

Absent: Smith, Wakefield

Recommendation 7

The Congress should appropriate the necessary resourcesfor CM Sto acquire new technology that
would s mplify administrative processesand improveinformati on exchange with program participants.

Yes. Braun, Burke, DeBusk, Feezor, Hackbarth, Loop, Muller, Nelson, Newhouse,
Newport, Raphael, Reischauer, Rosenblatt, Rowe, Sowers
Absent: Smith, Wakefield
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